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This 11 U.S.C. 8§ 547 preference action is before the court
on the parties’ cross notions for sumrmary judgnent. W t hout
conceding the remaining elenents of a preference, the defendant
Sam Francis asserts that the chapter 7 trustee will be unable to
establish “an antecedent debt.” In the alternative, the
def endant contends that the transfer in question is excepted
from avoi dance under 8 547(c)(1) of the Bankruptcy Code as a
cont enpor aneous exchange for new value or that the doctrine of
recoupnment is a defense. For the reasons discussed below, the
court concludes that all of the elenents of a preference have
been established and that no defenses raised by the defendant in
hi s not i on for sumary j udgment precl ude avoi dance.
Accordingly, the court wll grant the trustee’s notion for
partial summary judgnment and deny the defendant’s notion. Thi s

is a core proceeding. See 28 U S.C. 8 157(b)(2)(F).

l.
The debtor filed for chapter 7 bankruptcy relief on March
6, 2001. In the conplaint comrencing this adversary proceedi ng,
the chapter 7 trustee alleges that on Decenber 28, 2000, within
the ninety days preceding the bankruptcy filing, the defendant

received a paynent from the debtor by check no. 6029 in the



amount of $9, 100, which check was honored by the bank on January
4, 2001. The trustee contends that this transfer neets all of
the requirenents for a preference under 8 547(b).

The “rest of the story” is set forth in the defendant’s
affidavit filed in support of his notion for sunmary judgnent on
August 1, 2002. M. Francis states in his affidavit that he is
in the mnufacturing business and that in order to nobve his
manuf acturing operations to Sullivan County, Tennessee, he
entered into an agreenent with the debtor Joel Frazier d/b/a
Ti mberline Construction on August 22, 2000, for the construction
of a manufacturing facility. A copy of the agreenent attached
to M. Francis affidavit sets forth the specifications for a
“Pre-engineered Al Steel Building” to be constructed for a
price of $215,000 and provides “[p]aynent to be made as foll ows:
15% upon signature of contract, 50% upon delivery of building
materi al s, balance on conpletion.” M. Francis indicates in his
affidavit that he paid the debtor $32,650' on August 22, 2000,
the day the agreenent was signed, and that on Cctober 20, 2000,
the day after the prefabricated steel building was delivered to

the construction site, he paid the debtor $107, 500. Accor di ng

't is wunclear why $32,650 was the amount of the first
paynment since the contract provided for paynment of 15% when the
contract was signed and fifteen percent of $215,000 is $32, 250
rat her than $32, 650.



to M. Francis, he and the debtor had agreed that the project
was to be conpleted by Decenber 15, 2000, but upon visiting the
site in Decenber 2000, he learned that “no work had been
performed toward erection of the steel” and that “the 2 w ngs
which were to house the <conpressor room and ‘nud  room
respectively had not been ordered wth the building, as
originally specified.” During a conversation between the debtor
and M. Francis on Decenber 27, 2000, they agreed to nodify the
specifications for the building by elimnating the building s
wings and, in turn, the debtor agreed to return $9,100 to M.
Franci s. This is the $9,100 transfer from the debtor to M.
Francis on Decenber 28, 2000, which the chapter 7 trustee seeks
to avoid and recover in this adversary proceedi ng.

In his notion for summary judgnent filed July 22, 2002,
supported by his affidavit, the trustee alleges that this
transfer neets all of the elenments of a preference under 8§
547(b) and, therefore, he is entitled to partial sunmmary
judgnment in his favor. |In response, the defendant filed his own
summary judgnment notion on August 1, 2002, based on the alleged
lack of an antecedent debt, the contenporaneous exchange
exception, and the doctrine of recoupnent. Both parties have

also filed replies to the other’s sunmary judgnment notion.



.

Fed. R Cv. P. 56, as incorporated by Fed. R Bankr. P.
7056, mandates the entry of summary judgnent “if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with affidavits, if any, show that there is no genuine
issue as to any material fact and that the noving party is
entitled to judgnent as a matter of law.” In ruling on a notion
for summary judgnent, the inference to be drawn from the
underlying facts contained in the record nust be viewed in a
light npbst favorable to the party opposing the notion. See
Schilling v. Jackson G| Co. (In re Transport Assocs., Inc.),
171 B.R 232, 234 (Bankr. WD. Ky. 1994)(citing Anderson v.
Li berty Lobby, Inc., 477 U S. 242 (1986)). See also Street v.

J.C. Bradford & Co., 886 F.2d 1472 (6th Cir. 1989).

[,

“To qualify as a voidable preference [under 11 U S C 8§
547(b)], a transfer nust ‘(1) benefit a creditor; (2) be on
account of antecedent debt; (3) be made while the debtor was
i nsolvent; (4) be nmade within 90 days before bankruptcy; and (5)
enable the creditor to receive a |arger share of the estate than
if the transfer had not been nade.

Luper v. Colunbia Gas of

Ghio, Inc. (In re Carled, Inc.), 91 F.3d 811, 813 (6th Gr.
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1996) (quoting Union Bank v. Wlas, 502 U S 151 (1991)). Most
of these requirenments are established by the defendant’s answer
and the affidavit of the chapter 7 trustee. As noted in the
trustee’s nmenorandum of |aw, the defendant admits in his answer
that the transfer was for his benefit and that he received a
check fromthe debtor for $9,100 within the ninety days prior to
March 6, 2001, the date on which the debtor comenced the
underlying bankruptcy case. The trustee states in his affidavit
that clains filed in the debtor’s chapter 7 case total nore than
$600, 000, that to date he has received only $19,414.53 for the
benefit of the estate, and, therefore, unsecured clains wll
not be paid in full. This recitation satisfies the elenent that
the transfer enabled the creditor to receive a |arger share of
the estate than if the transfer had not been nmade. See Still wv.
Rossville Bank (In re Chattanooga Wol esale Antiques, Inc.), 930
F.2d 458, 465 (6th Cir. 1991)(“Unless the estate is sufficient
to provide a 100% distribution, any unsecured creditor ... who
receives a paynent during the preference period is in a position
to receive nore than it would have received under a Chapter 7

i quidation.... Thus, the nore than’ requirenent of the
statute is satisfied ...."). And, the insolvency elenent is
satisfied by the presunption created by 8§ 547(f) of the

Bankruptcy Code since the defendant has not proffered any



evi dence to rebut the presunption. See Akers v. Koubourlis (In
re Koubourlis), 869 F.2d 1319, 1322 (9th G r. 1989).

The only remaining required el ements necessary to establish
that the $9,100 transfer was a preference is that the defendant

must be a creditor of the debtor and the transfer nust have been

on account of an antecedent debt. Al though neither admtted in
the answer nor set forth in the trustee's affidavit, it does
appear that the defendant is a creditor. Section 101 of the

Bankruptcy Code broadly defines “creditor” as an “entity that
has a claim against the debtor that arose at the tinme of or
before the order for relief concerning the debtor.” 11 U S C
8 101(10)(A). M. Francis has filed a proof of claimin this
case in the anmbunt of $140,150 for “Mnies paid for Construction
of Comercial Building” and references in an attachnment the
noni es he paid the debtor on August 22 and Cctober 20, 2000. As
such, there appears little dispute that M. Francis is a
creditor, notwi thstanding the absence of an express concession
in this regard.

Wth respect to the “antecedent debt” requirenent, the
Bankruptcy Code does not specifically define this term but the
treati se CaLlErR oN BAnkrRuPTCY Observes that as a general rule, a debt
Is antecedent if it is incurred before or preceded the transfer.

5 CoLleErR ON Banruptcy § 547.03[4] (15th ed. rev. 2002). The



def endant contends in support of his sunmmary judgnment notion
that the paynent in question was not mnmade on account of an
ant ecedent debt because “on the date of the transfer, there was
no debt owed Francis by Frazier.” “Frazier’s return of the
funds was sinply the refund of an advance paynent to which
Frazier agreed he was not entitled.” In support of this
contention, the defendant cites In re Riverside Supply, Inc.
wherein the court held that “the return of the advance paynent
on a canceled contract is not considered a preference.” \Walsh
v. Cobaugh (In re Riverside Supply, Inc.), 58 B.R 661, 663
(WD. Penn. 1986).

After careful consideration of the issue, this court nust
di sagree with the defendant’s assertion that no debt was owed by

the debtor to the defendant when the $9,100 paynent was nade

The Bankruptcy Code defines a “debt” as a “liability on a
claim” 11 U S C § 101(12). “This definition reveals
Congress’ intent that the neanings of ‘debt’ and ‘claim be
coextensive.” Pa. Dep't of Pub. Wlfare v. Davenport, 495 U S

552, 558 (1990). “dainf is defined by the Code as a:

(A right to paynent, whether or not such right is
reduced to judgnent, |iquidated, wunliquidated, fixed
contingent, matured, unmatured, disputed, undisputed,
| egal , equitable, secured, or unsecured; or

(B) right to an equitable remedy for breach of
performance if such breach gives rise to a right to
paynent, whether or not such right to an equitable



remedy is reduced to judgnent, fixed, contingent,

mat ured, unmatured, disputed, undisputed, secured, or

unsecur ed.

11 U S.C § 101(5). In the Davenport decision, the United
States Suprene Court noted that the legislative history to this
definition described it as the “broadest possi bl e” and
enconpassing “all |egal obligations of the debtor.” Davenport,
495 U.S. at 558 (quoting H-R Rer. No. 95-595, at 309 (1977),
reprinted in 1978 U S.C.C. A N, at 6266).

Wen the debtor executed the contract in August 2000
agreeing to construct a prefabricated steel building, he clearly
incurred a legal obligation to the defendant. If the debtor
failed to fulfill the contract, the defendant woul d have a cause
of action under Tennessee |aw for breach of contract which would
entitle himto recover from the debtor. See Oakwood Furniture

Mg., Inc. v. Ruh & Pressley Const. Co., 1993 W 477020, *4

(Tenn. App. 1993)(“As a general rule, the neasure of danages for
defects and omssions in the perfornmance of a construction
contract is the reasonable cost of the repairs.”). O course

at that point, the defendant’s right to paynent was contingent
on the debtor breaching the agreenent. However, even a
contingent right to paynent is a claim of the defendant and

coextensively a debt on the part of the debtor.



Furthernore, the defendant’s right to paynent from the
debtor lost its contingent nature when the debtor breached the
contract by failing to order the “2 wings” as originally agreed
upon by the debtor and defendant. The parties resolved this
breach by the defendant agreeing to release the debtor fromthat
aspect of the contract in exchange for a return of a portion of
the purchase price. In the case of In re Bob Gissett Colf
Shoppes, Inc., the debtor entered into an agreenment with the
defendant in Decenber 1981 for the purchase of certain golfing
equi pnent . Bob Gissett Golf Shoppes, Inc. v. Confidence Colf
Co. (In re Bob Gissett Golf Shoppes, Inc.), 44 B.R 156, 157-59
(Bankr. E.D. Va. 1984). When the debtor failed to pay, the
defendant sued the debtor in state court and the parties
thereafter settled the dispute by the debtor agreeing to pay the
def endant the sum of $19,000 in four installnments. I d. After
paying the first installnent, the debtor filed for bankruptcy
relief and a conplaint was filed to recover the installnent as
a preference under 8§ 547. The defendant argued in that case
that the paynent did not neet the antecedent debt requirenent
because the debt was not incurred until the settlenent was
reached. I d. The court rejected this contention, concluding
that the debt was incurred in Decenber 1981 upon the neking of

the contract. As stated by the court:
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It is well settled that a debt is incurred on the date
the debtor becones obligated to pay. [Citation
omtted.] Cearly, an obligation to perform arises
upon the nmaking of a binding contract....

A contract which is clear and unanbi guous in
its ternms on which the parties have agreed governs the
rel ati onship bet ween t he parties.... A | at er
conprom se of a claimis of no effect as to when the
debt arose.

ld. at 158-59. See also Upstairs Gllery, Inc. v. Mckl owe West
Dev. Co. (In re Upstairs Gllery, Inc.), 167 B.R 915, 918
(B.A.P. 9th Cir. 1994)(later conprom se of claim does not affect
the tinme when the debt first arose for preferential transfer
pur poses); Durant’s Rental Center, Inc. v. United Truck Leasing,
Inc. (In re Durant’s Rental Center, Inc.), 116 B.R 362 (Bankr
D. Conn. 1990) (paynments made in settlenent of debtor’s |ease
obligations were on account of antecedent debt which was
i ncurred when | ease paynents becane due rather than at tine of
settl enent). Thus, it is clear that the transfer at issue in
this action was “on account of an antecedent debt.”

To the extent this conclusion is contrary to the result in
the Riverside Supply decision cited by the defendant, then this
court nust respectfully disagree with that court although it
appears that certain aspects of t hat case render it

di sti ngui shable fromthe facts herein. In Riverside Supply, the

11



debtor prepetition entered into a contractual relationship with
the defendant whereby the debtor agreed to order various hone
bui | ding supplies on the defendant’s behalf. In re Riverside

Supply, Inc., 58 B.R at 661-62. The defendant gave the debtor

$2,014 as an advance paynent, but the debtor failed to perform
and thereafter refused to refund the paynent. The def endant
filed suit and after receiving a judgnment, collected the anpount
owed from the debtor. Subsequently, the debtor filed for
bankruptcy relief and the trustee sued to avoid the transfer of
the collected anobunt as a preference. Characterizing the
defendant’s original paynent to the debtor as a “deposit” in
“the nature of a trust to guarantee paynent” rather than a | oan,
the court concluded that the requirenent of an antecedent debt
was not net, noting that the parties had intended the supplies
to be shipped contenporaneously with the debtor’s receipt of
them 1d. at 662.

In the present case, by contrast, there is nothing in the
agreenment signed by the parties which would indicate that the
paynents by the defendant to the debtor were deposits or sonehow

in the nature of a trust to guarantee paynent.? Nor does the

’The defendant states in his affidavit that by the tinme of
the refund to him on Decenber 27, 2000, the debtor had not
performed sufficient work or provided sufficient nmaterials to

(continued. . .)
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agreenent in the present case intimate in any way that the
parties’ obligations thereunder are conditional, unlike the
conclusion reached by the court in Ri verside  Supply.
Furthernore, this court is puzzled by that court’s observation
that the paynent therein was not a loan since a debt may be
i ncurred even though no | oan has taken pl ace.

A nore anal ogous case to the facts herein is a case cited
by the trustee, Signon v. Royal Cake Co. (In re Cybernech,
Inc.), 13 F.3d 818 (4th Cr. 1994), wherein the bankruptcy
trustee sought to avoid and recover as a preference the
debtor/seller’s return of a buyer’s down paynent for the
purchase of certain machinery. The court rejected the
defendant’s assertion that no antecedent debt existed at the
time the down paynent was returned, concluding that the original

down paynent by the buyer to the seller gave rise to a duty on

2(...continued)

have earned all of the noney paid by him to the debtor. In
support of this contention, the defendant attaches a worksheet
as an exhibit to his affidavit, which he states establishes that
the value of the work perfornmed and materials supplied was far
| ess than $139,650. According to the defendant, the difference
between the actual value of the work and naterials and the
$139, 650 anobunt constitutes an advance paynent. However, the
contract between the parties provides for paynment in three
specified stages, rather than on the basis of the value of the
wor k performed. Because the paynents were made by the defendant
in accordance with the tine frame set forth in the contract,
they were not “advance” paynents as the defendant clains.

13



the part of the seller to either produce the machinery or refund
the down paynent. Correspondi ngly, the paynent gave the buyer
the right to demand either performance or a refund and this
right constituted a claim and thus a debt, notwithstanding its
conti ngent nature. 1d. at 821-822.°3

Based on all of the foregoing, the court concludes that the
$9, 100 transfer to the defendant was on account of an antecedent
debt or. Accordingly, all of the elenents of a preferential

transfer under 8§ 547(b) have been net and the transfer 1is

*The defendant argues in his reply brief that reliance on
Cybernech is unwarranted because it was based in part on the
court’s conclusion that the seller/debtor would have had no
obligation to refund the down paynment in the event of the
buyer’s breach. The defendant states that this result would not
be true in Tennessee because the seller would have to refund the
down paynent to the extent it exceeded his danages. The court
in Cybernmech did nmake this statenent in a footnote, although it
was made in addressing the defendant’s argunent that return of
the down paynent was not preferential because it never becane
property of the estate. See In re Cybernech, 13 F.3d at 820,
n. 2. The court rejected the assertion, noting that the down
paynment was not a deposit or property being held in trust by the
seller which the seller would be required to return in the event

the sale fell through, but noney to which the seller was
entitled and over which it had conplete dom nion and control
ld. at 820. There is nothing in the opinion which would

indicate that a right to a refund in the event of the buyer’s
breach woul d have altered the court’s conclusion that a debt was
incurred at the time of the down paynent. A buyer’s
counterclaim based on the assertion that the paynents by the
buyer exceeded the seller’s damages does not obviate the fact
that legal obligations constituting contingent clainms arose upon
the paynent of the down paynent in Cybernech and upon the
execution of the contract in the present case.

14



avoi dabl e unless the contenporaneous exchange exception of §
547(c)(1) applies or the doctrine of recoupnent precludes
recovery.

Wth respect to the contenporaneous exchange exception, 11
U S.C 547(c)(1) provides:

(c) The trustee nmay not avoid under this section a

transfer—

(1) to the extent that such transfer was—

(A) intended by the debtor and the creditor to or for

whose benefit such transfer was nade to be a

cont enpor aneous exchange for new value given to the

debtor; and

(B) in fact a substantially contenporaneous exchange
Under this provision, “a transfer that would otherw se be
consi dered preferential is insulated from attack by the trustee

if (1) the preference defendant extended new value to the

debtor, (2) both the defendant and the debtor intended the new

val ue and reci procal transfer by t he debt or to be
cont enpor aneous and (3) t he exchange was in fact
cont enporaneous.” 5 Co.LIER ON BankrupTeY § 547.04[ 1] (15th ed. rev.
2002) .

The defendant observes that the purpose of the exception is
to protect transactions that do not dimnish the value of the

estate, citing Anderson-Smth Assocs., Inc. v. Xyplex, Inc.
(Matter of Anderson-Smth & Assocs., Inc.), 188 B.R 679 (Bankr

N.D. Ala. 1995). According to the defendant, the debtor’s

15



bankruptcy estate was not dim nished by the transfer because the
debtor was relieved from purchasing and erecting the w ngs on
t he buil di ng.

As noted above, the first elenent of the contenporaneous
exchange exception is that the “preference defendant extended

new value to the debtor.” The Bankruptcy Code defines “new

value” in the preference context as:

noney or noney’'s worth in goods, services, or new

credit, or release by a transferee of property

previously transferred to such transferee in a

transaction that is neither void nor voidable by the

debtor or the trustee wunder any applicable |aw,

i ncluding proceeds of such property, but does not

include an obligation substituted for an existing

obl i gation
11 U.S.C. 8§ 547(a)(2).

The only new val ue given by the defendant was a rel ease of
the obligation to purchase and erect the two wngs on the
bui | di ng. It has uniformy been held that the “[r]el ease of or
credit on a debtor’s preexisting obligation does not qualify as
‘new value’ under 547(a)(2).” Jones v. Ryder Integrated
Logistics, Inc. (In re Jotan, Inc.), 264 B.R 735, 750 (Bankr.
MD. Fla. 2001). The Eleventh Circuit Court of Appeals has

observed that a debtor’s paynment for release of or for credit on
a contingent, antecedent obligation represents the very sort of

transfer that 8 547(b) was enacted to avoid. Nor dberg v. Arab

16



Banki ng Corp. (In re Chase & Sanborn Corp.), 904 F.2d 588, 595-
96 (11th Gr. 1990). “I'f ‘new value included credit toward
such debts, thus rendering such transfers —categorically
nonavoi dabl e, section 547 wuld be rendered a tautologica
nullity.” Id. at 596 (enphasis in original). See also In re
Upstairs @Gllery, Inc., 167 B.R at 919 (“Creation and
cont enporaneous paynent of a new debt in cancellation of an
antecedent debt violates both the form and policy against
preferences.”). Because the defendant in this case did not give
new val ue, the contenporaneous exchange exception of 8§ 547(c) (1)
i's inapplicable.

The defendant’s last I|ine of defense is based on the
doctrine of recoupnent. The defendant states that he has an
allowed claim in this bankruptcy case of over $140,000 and
argues that in the event the $9,100 paynent is a preference, he
should be allowed to use the doctrine of recoupnent to offset

t he amount he owes agai nst the anpunt owed to him

This argunent has no nerit. “Recoupnent is ‘the setting off
agai nst asserted liabilities of a counterclaim arising out of
the same transaction.”” Tri County Honme Health Servs., Inc. v.

United States Dep’t of Health and Human Servs. (In re Tri County
Hone Health Servs., Inc.), 230 B.R 106, 110 (Bankr. WD. Tenn
1999) (quoting Reiter v. Cooper, 507 U S. 258, 264 (1993).

17



There are two general requirenments to characteri zing
a wthholding as recoupnent. First, sone type of
over paynent nust have been nmade. [Ctation omtted.]
Second, both the creditors’ claim and the anobunt owed
to the debtor nust arise from a single contract or
transacti on. [Citation omitted.] Recoupnent i's
generally allowed in cases involving a single contract
which called for advance paynents based on estimates,
subject to correction at a later tine. [Citation
omtted.]

ld. at 110-11.

In the present case, there has been no overpaynent by the
def endant as the trustee observes in his reply menorandum  The
construction contract specified a total price of $215,6000; the
def endant only paid $140,150 of this anount. This was not a
contract involving “advance paynents based on estimates, subject
to correction at a later tine.” Instead, the contract set a
firm established price and specified intervals over which this
price was to be paid. Application of the doctrine of
recoupnent to the facts of this case would effectively elimnate
preference recovery whenever the preference defendant has a
claim against the estate arising out of the sane transaction.

This is not the law as codified in the Bankruptcy Code.

18



I V.
An order will be entered contenporaneously with the filing
of this nenorandum opinion granting the trustee’s notion for
partial summary judgnent and denyi ng the defendant’s notion.

FI LED. August 26, 2002

BY THE COURT

MARCI A PHI LLI PS PARSONS
UNI TED STATES BANKRUPTCY JUDGE
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